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Plaintiffs InterDigital Conmuni cations Corporation and
InterDi gital Technol ogy Corporation (collectively,
“"InterDigital") brought this action against Federal |nsurance
Conpany ("Federal") seeking a declaration that the contract in
which InterDigital agreed to reinburse Federal for litigation
expenses paid by Federal, as InterDigital’s insurer, to defend
InterDigital inits litigation with Ericsson Radio Systens and
Eri csson GE Mobil e Conmmuni cations, Inc. (collectively,
“Ericsson”) is unenforceable for |ack of consideration.

InterDigital alleges that the “Litigati on Expense and
Rei mbur senent Agreenent” (“Rei nbursenent Agreenent”) | acks
consi deration because, at the tine it entered into the
Rei mbur senment Agreenment with Federal, Federal had a preexisting
| egal duty to provide such a defense under the insurance contract

between the parties. InterDi gital further contends that



Federal ' s relinquishnment of its claimto reinbursenent of fees
for attorneys and litigation expenses associated with uncovered
clainms is not valid consideration for the Rei nbursenent
Agreenment. See Conplaint. at Y 52-53 (doc. no. 1).
InterDigital seeks a declaration that it is not obligated to
rei nburse Federal for nonies Federal paid for InterDigital’s
defense in the Ericsson litigation.

In the alternative, if the Court finds that the
Rei mbur senment Agreenent is valid and enforceable, InterDigital
seeks a declaration that: (1) Federal is entitled to
rei mbursenment under the formula in the Agreenent based only on
funds received fromEricsson relating to the patents at issue
(and excluding any royalty paynents nmade to InterDigital by
entities that were not part of the litigation), and (2) that the
anount to be reinbursed under the Rei nbursenent Agreenent is
considerably | ess than the anbunt demanded by Federal. See
Complaint. at Y 55 & 58 (doc. no. 1).

InterDigital al so seeks danmages for Federal’s all eged
breach of the insurance contract and for bad faith pursuant to 42

Pa. Cons. Stat. Ann. 8 8371.' The Court has jurisdiction

InterDigital alleges that Federal breached the parties’
i nsurance contract by refusing to reinburse InterDigital for its
attorneys’ fees above $240, and then $200 per hour (both rates
being I ower than the actual rate charged by InterDigital’s
attorneys), and that Federal had no good faith basis for doing
so.
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pursuant to 28 U.S.C. 8§ 1332 because the parties are diverse and

t he amount in controversy exceeds $75, 000, exclusive of interests
and costs. The action for declaratory relief is authorized by 28
US C 8§ 8§ 2201 and 2202.

Before the Court is Federal’s notion to dismss
InterDigital’s conplaint and to conpel arbitration. Federa
contends that InterDigital’s conplaint should be di sm ssed
because, as a matter of |aw, the Rei nbursenent Agreenent,
requiring the parties to arbitrate fee disputes, is enforceable
under Pennsyl vania | aw,? even if not supported by consideration.
Specifically, Federal argues that under Pennsylvania’ s Uniform
Witten Ooligations Act (“UNDA’), the Rei nbursenent Agreenent is
enforceabl e because (1) it contains an “additional express
statenent” of the intent of the parties to be bound by the
Rei mbur senment Agreenent, as required under the UNOA; and (2) the
exchange of prom ses in the Reinbursenent Agreenent clearly
expressed the intent of the parties to be bound. Therefore,
Federal contends that, because the agreenent is binding,
regardl ess of whether the consideration recited in the
Rei nbur senent Agreenent is valid, any dispute between the parties
as to the anmount of the reinbursenent to be paid by InterDigita

to Federal should be arbitrated pursuant to the arbitration

2 According to its terns, the Rei nbursenent Agreenent is to
be construed according to Pennsylvania |law. See Conplaint, Ex.
E, 1 18 (doc. no. 1).
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cl ause in the Rei nbursenent Agreenent.

In response, Interdigital argues that the Rei nbursenent
Agreenent is not supported by consideration and it is not covered
by the UWDA. In any event, Interdigital argues that Federal has
not conplied with the terns of the Rei nbursenment Agreenent
requiring a neeting between representatives of Interdigital and
Federal before seeking arbitration.

For the reasons that follow, the Court concludes that,
even assum ng the Rei nbursenent Agreenent is not supported by
consideration, it is enforceable under the UNMDA. Because the
parties agreed to arbitrate the remaining dispute involving the
anount that Federal should be reinbursed (if any), the Court
concludes that arbitration should be conpelled on that basis.?
Additionally, the Court concludes that whether the parties
satisfied all conditions precedent to arbitration, if any, is a

procedural issue to be decided by the arbitrator.

FACTS
The instant dispute concerns a Commercial GCeneral

Liability Policy (the “Policy”) issued by Federal to

®Because InterDigital’s breach of contract and bad faith
clainms are underm ned by the terns of the Rei nbursenent
Agreenent, in which the parties agreed on the hourly rate that
Federal would pay for InterDigital’s counsel, and the Court finds
that the Rei nbursenment Agreenent is valid and enforceabl e, Count
Il (Breach of Contract) and Count II1 (Bad Faith in Violation of
18 Pa. Cons. Stat. Ann. 8§ 8371) wll also be dism ssed.
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InterDigital, in consideration for prem um paid, pursuant to
which, in relevant part, Federal was obligated: (1) to cover
damages InterDi gital becane obligated to pay by reason of

liability for, inter alia, personal or advertising injury, and

(2) to defend InterDigital with respect to any claimor suit
against InterDigital seeking, inter alia, damages for personal or
advertising injury. See Conplaint, Ex. A (doc. no. 1). Between
Septenber 1993 and May 2003, InterDigital was involved in
litigation with Ericsson, with respect to public statenents nade
by InterDigital that Ericsson was infringing on InterDigital’s
patents.* Wile reserving its right to rei nbursenent for any
uncover ed expenses, Federal acknow edged its obligation under the
policy to defend InterDigital in the Ericsson litigation.

As contenpl ated under the Policy, Federal reinbursed
InterDigital for its attorneys’ fees and litigation expenses
t hroughout the Ericsson litigation. On February 9, 2000, while
the Ericsson litigation was still ongoing, InterDigital entered
into an agreenent with Federal, entitled the “Litigation Expense
and Rei nbursenent Agreenent,” in which InterDi gital prom sed

that, in the event of a court award or settlenent in the Ericsson

* Eri csson sought declaratory and nonetary relief based upon
several causes of action, at |east one of which alleged
def amati on and comrerci al di sparagenent that constituted an
advertising injury under the Policy. InterDigital filed a
counterclaimalleging, inter alia, patent infringenent.
InterDigital alleges that all clainms between the parties invol ved
the sane threshold | egal issue, the validity of InterDigital’s
pat ents.
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l[itigation, it would reinburse Federal for the litigation
expenses.®

The Rei nbursenent Agreenment, in part, provides: (1)
Federal would continue to reinburse InterDigital for attorneys
fees and other litigation expenses in the same manner as Feder al
had been doing;® (2) InterDigital was required to reinburse
Federal s defense costs (even those paid before the agreenent) by
payi ng Federal 9% of the first $50 mllion of the “agreed-upon
settlement” for the patent clains and 10% of everything above $50
mllion of the “agreed-upon settlenent” for the patent clains in
the Ericsson litigation;” and (3) if Federal does not believe it
will be fully reinbursed wwthin four years fromthe date of the
settlenment, Federal could seek additional reinbursenent from
InterDigital. See Conplaint, Ex. E, {1 6(c) (doc. no. 1). The
Rei nbur senent Agreenent also states that the consideration for

the agreenment is “the reciprocal trade off, and/or conprom se of

*InterDigital clains that the Rei nbursenent Agreenent was
precipitated by Federal’s insistence that (1) it was entitled to
seek reinbursenent of fees for attorneys and litigation expenses
associated with the defense of clains that did not fall within
InterDigital’s insurance coverage for advertising injuries under
the Policy, and (2) it planned to seek rei nbursenent prior to
InterDigital receiving settlenment proceeds or an award from
Eri csson.

® Except that Federal would only reinburse InterDigital for
attorneys’'s fees calculated at the maxi numrate of $200 per hour

for services perfornmed after April 1, 1999. See Conplaint, Ex.
E, 171 2,3 (doc. no. 1).

"See Conplaint, Ex. E, T 6(a) (doc. no. 1).
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the parties’ respective rights which have been reserved or
asserted with regard to funding, allocation, apportionnent and
rei mbursenent of litigation expenses with regard to the [Ericsson
litigation]” and the certainty derived fromthe agreenent.
Complaint, Ex. E, Recital K (doc. no. 1).

The Ericsson litigation settled. Thereafter, Federal
demanded full reinmbursenment in the anobunt $27,886,576. 64, which
represented the anmount Federal had paid to InterDigital toward
InterDigital’s litigation expenses. InterDigital contended that
it was not obligated to reinburse Federal for litigation expenses
cl ai m ng the Rei nbursenent Agreenent was unenforceable for |ack
of consideration.® After the dispute arose, the parties net once
to discuss settlenent of the case. There is a dispute whether
this one neeting satisfied the required neeting provided for in
t he Rei nbursenent Agreenent.® Thereafter, pursuant to paragraph
6(c)(ii) of the Reinbursenent Agreenent, Federal formally
demanded arbitration of its claimfor reinbursenent. In turn,

InterDigital filed the instant suit.

1. DI SCUSSI ON

8 InterDigital reinbursed Federal, in part, for litigation
expenses in the anmount of $157, 000.

InterDigital alleges that this neeting took place subject
to its express reservation that the nmeeting would not be part of
the procedures set forth in the Rei nbursenent Agreenent. See
Plaintiffs’ s Menorandum of Law in Opposition to Defendant’s
Motion to Dismss, Ex. 3 (doc. no. 12).
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A. Standard for a Motion to Compel Arbitration

Under Pennsylvania |aw, the parties nust submt clains
to arbitration if the parties entered into an agreenent to
arbitrate and the dispute falls within the scope of the

agreenent. Messa v. State FarmliIns. Co., 641 A 2d 1167, 1168

(Pa. Super. C. 1994); Rocca v. Pennsylvania Gen. Ins. Co., 516

A 2d 772, 773-74 (Pa. Super. C. 1986). Once a court determ nes
that a valid agreenent to arbitrate exists and that the dispute
falls within the agreenent, pursuant to the Pennsyl vania Uniform
Arbitration Act, 42 Pa. Cons. Stat. Ann. 88 7301-7320, the court
must conpel the parties to arbitration. Messa, 641 A 2d at
1168. 1°

Additionally, notions to conpel arbitration are
reviewed, in the first instance, under the well-settled sunmary

j udgnment standard set forth in Fed. R Cv. P. 56(c). Bellevue

19°Al t hough not argued by the parties, whether a statenent
that conports with the UNDA acts as a valid substitute for
consi deration, making an agreenent to arbitrate enforceable
regardl ess of consideration, presents a question of substantive
arbitrability which is an issue for the court to determine in the
first instance. See Ross Dev. Co. v. Advanced Bldg. Dev., Inc.,
803 A 2d 194, 196 (Pa. Super. Ct. 2002) (finding that whether the
parties validly agreed to arbitrate, commonly referred to as

“substantive arbitrability,” is generally a question for the
courts and not arbitrators, while resolution of procedural
guestions is left to the arbitrator). “A gateway di spute about

whet her the parties are bound by a given arbitration cl ause

rai ses a question of arbitrability for a court to decide.”
Howsam v. Dean Wtter Reynolds, Inc., 537 U S. 79, 84

(2002) (citing First Options of Chicago, Inc. v. Kaplan, 514 U S
938, 943-946 (1995) (holding that a court shoul d deci de whet her
an arbitration agreenment bound parties who did not sign the
agreenent)).
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Drug Co. v. Advance PCS, 333 F. Supp. 2d 318, 322 (E. D. Pa.

2004). Movants nust prove through “pl eadi ngs, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, . . . that there is no genuine issue of
material fact and that [they are] entitled to judgnent as a
matter of law” Fed. R Cv. P. 56(c). |In considering a notion
to conpel arbitration, the Court nmust consider all of the non-
movi ng party’s evidence and construe all reasonable inferences in

the light nost favorable to the non-noving party. Bellevue Drug,

333 F. Supp. 2d at 322.

B. | s the Rei nmbursenent Agreenment Enforceabl e?

Both parties have submtted briefs that discuss whether
t he consi deration purported to be exchanged by the Rei nbursenent
Agreenent i s adequate and whether there was any ot her
consi deration exchanged by the parties that could support the
Rei nbur senent Agreenent. However, the Court need not determ ne
those issues because it finds on the alternative basis argued by
Federal that, under the UWOA, the Rei nbursenment Agreenent is

bi ndi ng even absent consi deration.!!

" The Court al so requested supplenental briefs from both
parties addressing the inpact of the Suprenme Court’s decision in
Prima Paint Corp. v. Flood & Conklin Mg. Co., 388 U S. 395
(1967), on the forumand cal culus of this case. Both parties
agree, as does the Court, that in these circunstances, a Court,
and not an arbitrator, nust deci de whether an enforceable
arbitration agreenent exists. See Sandvik AB v. Advent Int’|
Corp., 220 F.3d 99, 112 (3d Gr. 2000) (“[When the very
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The UWOA provi des that:

A witten release or prom se, hereafter nmade
and signed by the person rel easing or

prom sing, shall not be invalid or
unenforceabl e for |ack of consideration, if
the witing also contains an additional
express statenent, in any form of |anguage,
that the signer intends to be |legally bound.

33 P.S. 8 6.' Under the UNMDA, a witten agreenent may not be
avoi ded for |ack of consideration if it contains a provision
expressing the intent of the parties to be legally bound by the

agreenent. See Laudig v. Laudig, 624 A 2d 651, 654 (Pa. Super.

Ct. 1993). Instead, the statenent of the intent of the parties
to be legally bound acts as “a valid substitute for

consi deration” for the agreenment. Fedun v. Mke's Café, Inc.

204 A.2d 776, 781 (Pa. Super. Ct. 1964), aff’'d 213 A 2d 638 (Pa.

exi stence of . . . an agreenent is disputed, a district court is
correct to refuse to conpel arbitration until it resolves the

t hreshol d question of whether the arbitrati on agreenent
exists.”); Gannone v. Ayne Inst., 290 F. Supp. 2d 553, 560-61
(E.D. Pa. 2003) (holding that an arbitrator may decide a claim
that a contract is voidable, while a court nust decide whether a
contract is void ab initio). Here, InterDigital clains that the
Rei mbur senment Agreenment is void, not nerely voidable, and thus,
shoul d be decided by the Court. Additionally, the arbitration
clause in the Rei nbursenent Agreenent does not enconpass
challenges to the validity of the agreenent, as chall enged here.
Rat her, the arbitration clause is limted only to determ nations
as to the amount of reinbursenment to Federal, if any.

2 Professor Wlliston, the drafter of the UWDA, decl ared
that the purpose of the UNMODA was to nake the | aw “substantially
the sane as it was when seals were in force, so far as the
doctrine of consideration is concerned, except that in lieu of
the formality of the seal, the formality of this statenent is
substituted.” Fed. Deposit Ins. Corp. v. Barness, 484 F. Supp.
1134, 1148 (E.D. Pa. 1980)(citations omtted).
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1965) .
The requirenents of the UNMDA are net by “an additiona

express statenent, in any formof |anguage, that the signer

intends to be bound.” 33 Pa. Cons. Stat. Ann. 8 6 (enphasis

added). For exanple, in Yocca v. Pittsburgh Steelers Sports,

Inc., 806 A 2d 936, 945 (Pa. Commw. Ct. 2002), rev'd on other

grounds, 854 A 2d 425 (Pa. 2004), the court found that an
agreenent containing the statenent, “This agreenent shall be

bi ndi ng upon and inure to the benefit of the parties hereto and
their permtted successors and assigns,” when signed by the
parties, expressed an acknow edgnent of intent to be bound. 1d.

Simlarly, in Kronz v. Cech (In re Romano), 175 B.R 585 (Bankr.

WD. Pa. 1994), the Bankruptcy Court for the Western District of
Pennsyl vani a found the | anguage, “The covenants, conditions and
agreenents contained in this Mrtgage shall bind, and the
benefits thereof shall inure to the respective parties hereto and
their respective heirs, executors, admnistrators, successors and
assigns as the case may be,” to be a clear expression of
intention to abide by the provisions of the nortgage, thereby
satisfying the requirenments of the UNMODA. 1d. at 593.

The provisions at issue in both Yocca and Kronz are
nearly identical to the | anguage contained in the Rei nbursenent
Agreenment. Section 13 of the Rei nbursenent Agreenent signed by
InterDigital and Federal (collectively referred to as the

“Contracting Parties”) stated:
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The Contracting Parties understand and agree
that the agreenments, undertakings, acts and
ot her things done or to be done by each of
the Contracting Parties in this Agreenent
shall run to and be binding upon the
respective Contracting Parties, and their
respective successors and assigns, which with
respect to Insured [InterDigital] shal
specifically include any Successor Entity.

Conmpl aint, Ex. E, Y 13 (doc. no. 1) (enphasis added). Upon
review of the clear and unanbi guous | anguage of the Agreenent,
the Court concludes that the |anguage, “this agreenent shall run
and be binding upon the respective Contracting Parties,” is an
addi tional express statenent and is the form of |anguage that

clearly expresses an intent to be bound. See, e.qg., Kay v. Kay,

334 A 2d 585, 586 n.1, 587 (Pa. 1974)(finding that the statenent
in a spousal support agreenent that “HUSBAND agrees to be legally
bound . . . . HUSBAND further agrees and |legally binds hinself

.7 sufficiently stated the husband’s intention to be

| egal |y bound under the UWDA); Mirgan’s Hone Equip. Corp. v.

Martucci, 136 A 2d 838, 841, 845 n. 12 (Pa. 1957)(finding that an
enpl oynent agreenent which contained the statenent “I intend to
be |l egally bound hereby,” is a statenent of intent to be bound
wi thin the neaning of the UMA and has the same effect in

i nporting consideration as a seal on an agreenent); Fasco, A G

v. Modernage, Inc., 311 F. Supp. 161, 164 (WD. Pa.

1970) (concl udi ng that an agreenment stating “[w] e the undersigned
agreed to be severally liable for the obligation of [the

defendant],” was a clear and formal expression of intention to be
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| egal |y bound by the agreenent, thereby satisfying the UNDA).

The cases cited by InterDigital to the contrary are
di stingui shable. The |anguage in those cases, unlike the present
case, do not contain additional |anguage that either expressly
state or objectively manifest an intention to be bound. See
Barness 484 F. Supp. at 1147-48 (finding that the statenent “the
Undersigned . . . pronises to pay to the order of Centenni al
Bank” was not an additional express statement within the neaning

of the statute); Gershman v. Metro. Life Ins. Co., 176 A 2d 435,

436- 37 (Pa. 1962)(finding that the words “[a] pproved by” foll owed

by obligor’s signature did not satisfy the Act); Fedun, 204 A 2d

at 780-81 (finding that the statenent “[wje . . . release you
fromall obligations under the Lease . . . and will not hold you
responsi bl e what soever under the Lease . . .” did not constitute

t he additional express statenment required by the UNDA). '3

InterDigital also contends that the UWDA is not

¥ Federal further contends that, even assuming that no
consi derati on was exchanged under the Rei nbursenent Agreenent,
the agreenent is valid and enforceabl e pursuant to the UNDA
because it contains an exchange of promses (i.e., InterDigital’s
prom se to reinburse Federal for litigation expenses if it
received a settlenment fromEricsson and Federal’s prom se to fund
InterDigital’s litigation even if all potentially-covered clains
were stricken fromthe lawsuit). See Linder v. Inhalation
Therapy Servs., Inc., 834 F.2d 306 (3d G r. 1987)(hol ding that,
under the UWOA, the exchange of prom ses between the parties in
the witten anendatory agreenent expressed a clear intention to
bind both parties). Because the Court finds that the
Rei mbursenent i s enforceabl e based on the parties express
statenment of their intent to be bound, the Court need not
determ ne the applicability of Linder to the instant case.
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applicable to a contract, such as the Rei nbursenent Agreenent, in
whi ch the parties bargained for consideration but the
consideration is illusory. For support, InterDigital points to

the language in In re Commonweal th Trust Co. of Pittsburgh, 54

A . 2d 649, 652 (Pa. 1947), which states that, “[i]n the absence of
any evidence to the contrary, an agreenent under seal inports
consi deration. \Wen, however, the agreenent itself reveals the
insufficiency or lack of consideration, the rule will not be
applied to the detrinment of the promsor.” Anal ogizing

requi renments under the UNMODA with agreenents signed under seal,
InterDigital argues that because the Rei nbursenent Agreenent is
not supported by any consideration, under the rule of

Commonweal th Trust, the Court should not enforce the

Rei mbur senent Agreement. The analogy is not on point.
Even assum ng that no consideration passed under the
Rei mbur senment Agreenment, no Pennsyl vani a case has extended

Commonweal th Trust to agreenents enforceabl e under the UWDA, as

suggested by Plaintiffs. To the contrary, as discussed above,
Pennsyl vani a cases have enphasi zed that contracts containing “an
addi tional express statenent” of the intent of the parties to be
bound are enforceabl e whether or not consideration exists for the

agreenent. See, e.qg., Kay, 334 A 2d at 587 (“Under the Uniform

Witten Ooligations Act . . . the absence of consideration does
not render the agreenent unenforceable where [a statenent of the

intent of the parties to be bound is] made part of the
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contract.”); Laudig, 624 A 2d at 655 (finding that, because an
agreenent contained a clause stating the intent of the parties to
be legally bound, the agreenent “is enforceable even w thout

consi deration under the UniformWitten Obligations Act”); Yocca,
806 A . 2d at 945 (agreeing with the trial court’s finding that it
was unnecessary to determine if the additional terns of an
agreenent were supported by consideration because the agreenent
contained a statenent binding the parties pursuant to the
UWDA) . 14

In any event, the holding in Commbonweal th Trust is

i nappl i cabl e here because it is limted to cases involving nutual

m stake. In Commonwealth Trust, the agreenent of sale at issue

was prem sed on a nutual m stake of fact, i.e., that the seller
(as a fiduciary) was legally obligated to accept a higher bid or
offer received prior to the Orphan’s Court’s approval of the

agreenent of sale. Commonwealth Trust, 54 A 2d at 652. Because

“IniInterDigital’s supplemental brief, it asserts that the
contractual |anguage in the Rei mbursenment Agreenent does not have
t he sane binding effect of the contractual |anguage in Yocca,
even though the language is nearly identical, because the
provi sion in the Rei nbursenment Agreenent is contained under the
headi ng “Successors and Assigns, while the provision in Yocca
fell under a heading entitled “Binding Effect.” This distinction
is without consequence. Despite the heading, the |anguage of the
Rei mbur senent Agreenent is clear—the provision binds not only
successors and assigns, but also is “binding upon the respective
Contracting Parties.” Moreover, Paragraph 13(a) of the
Rei mbur senent Agreenent specifically states that headi ngs are
insignificant: “All headi ngs contained herein are only for
conveni ence and ease of reference and are not to be considered in
the construction or interpretation of any provision of this
Agreenent . ”
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no such obligation existed and the seller was already legally
obligated to sell to the defendant-buyer through a previous court
order, the court found there was no consideration which supported
the terns of the agreenment of sale allowing the seller to rescind
if he received a higher offer. 1d. Holding that a seal will not
i nport consideration where it is revealed that no consideration
is present, the Pennsylvania Suprene Court reversed the | ower
court’s enforcenent of the agreenent of sale. 1d. 1In so

hol ding, the court cited Jeffers v. Babis, 155 A 878, 878-79

(Pa. 1931), a case in which the defendant had essentially engaged
in fraud in order to obtain an agreenent by the plaintiffs to pay
def endant a $3, 000 commi ssion for a sale of property after the
sale was already conpleted. In both cases, the court concl uded
that, even though the contract was under seal, it would not
enforce the agreenent because there was no consi deration

i nvol ved.

The conclusion that the court’s holding in Conmpbnweal th

Trust is limted to cases of nutual m stake is expl ai ned by

Justice Maxey’s concurring opinion in Commonwealth Trust. There,

Justice Maxey wote: “It is true that a seal ‘inports
consideration’ but it is equally true that it does not inport

unchal | engeabl e validity to a contract founded on a nutua

m st ake.” Comonwealth Trust, 54 A 2d at 656 (enphasis added).
Because both parties had been m staken as to their |egal

obligations at the tinme the agreenent of sale was signed, Justice
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Maxey found that, despite the presence of the seal, the contract

shoul d not be enforced. |d. at 656-57; see also Thrasher .

Rot hr ock, 105 A. 2d 600, 604 (Pa. 1954)(affirm ng, per curiam a

| ower court decision concluding that the Conmmonweal th Trust

deci sion was not applicable because the contract at issue was not

founded on mutual m stake).!® Commonwealth Trust, thus, is not

hel pful to Interdigital in this case.

C. Shoul d the Parties be Conpelled to Arbitrate?

InterDigital next argues that, even if the
Rei nbur senent Agreenent is enforceable, the Court should not
conpel the parties to arbitrate at this tinme because the parties
have not yet satisfied the neeting requirenent set forth in the
Rei mbur senent Agreenment. The Agreenent provides:

I f the conbination of all of the foregoing is
not reasonably projected to fully reinburse
Federal within those four (4) years, Federal
may, at its option, seek additional

rei nbursenent fromthe I nsureds during which
time a representative of the Insureds and
Federal , each of which having the authority
to bind their respective entities, shal

B Interdigital also clains that the UAMDA has no application
to any agreenent in which the parties recite in the agreenent the
consideration purported to be exchanged. Plaintiffs cite an |owa
case for this proposition. See North v. Manning Trust & Sav.
Bank, 169 N.W2d 780 (lowa 1969). However, Manning Trust was
overrul ed. Hubbard MIling Co. v. Ctizens State Bank, 385
N. W2d 255, 259 (lowa 1986) (holding that the defense of failure
of lack of consideration is not precluded from being raised
nmerely because the parties recited consideration in the
agreenent). Additionally, the rule Plaintiff proposes has never
been applied in Pennsylvania. Therefore, the Court concl udes
that the Rei mbursenent Agreenent is enforceable under the UWOA
even though the agreenent may cite consideration intended to be
exchanged.
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nmeet. |If the Insureds and Federal cannot

agree on a resolution, the matter will be

submtted to arbitration, pursuant to

Pennsyl vania s Uniform Arbitration Act.

Complaint, Ex. E, § 6(c)(ii). In other words, InterDigital
argues that, a formal neeting was contenplated by the arbitration
provi sion and such a neeting did not occur in this case.

Pursuant to Pennsylvania' s UniformArbitration Act,®
the determ nation of whether a matter is subject to arbitration
is within the jurisdiction of the court. See 42 Pa. Cons. Stat.
Ann. 8 7304(a); Ross, 803 A .2d at 196. In a proceeding to conpel
arbitration, as a threshold matter, the court nust address
whet her the parties agreed to arbitrate and the scope of the
agreenent between the parties. Ross, 803 A 2d at 196-97. Once
the court determnes that there is an agreenent to arbitrate and
that the dispute falls within the scope of the arbitration
cl ause, resolution of procedural questions, such as whether the
i nvocation of arbitration was proper or tinely, is left to the
arbitrator. 1d. at 196.

In the instant case, the parties agree that under

section 6(c)(ii) of the Reinbursenment Agreenent, they agreed to

arbitrate disputes concerning the amount to be reinbursed to

®*The Rei nbursenent Agreenent states that the agreenment of
the parties to arbitrate is governed by Pennsylvania’ s Uniform
Arbitration Act, 42 Pa. Cons. Stat. Ann. 88 7301-7320. See
Complaint, Ex. E, § 6(c)(ii) (doc. no. 1).
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Federal by InterDigital.? InterDigital has not argued that its
claims with respect to the amount of Federal’s reinbursenent do
not fall within the scope of the agreenent to arbitrate. Rather,
InterDigital argues that arbitration is not tinely because the
parties have not satisfied a condition precedent that the parties
meet to resolve the dispute prior to submtting the matter to
arbitration. See Conplaint, Ex. E, T 6(c)(ii).?*®

Specifically, InterDigital contends that the neeting
bet ween the parties on Septenber 15, 2003, to discuss settl enent
does not satisfy the condition precedent because InterDigital
attended the neeting under the express reservation that the

nmeeti ng was excluded from procedures required under the

17 See Defendant’s Menorandum of Law in Support of Mdtion to
Dismss, at p. 22 (doc. no. 5); Plaintiffs’s Menorandum of Law in
Qpposition to Defendant’s Mdtion to Dismss, at p. 30 (doc. no.
12) .

8 The agreenent provides,

[i]f the conbination of all the foregoing is
not reasonably projected to fully reinburse
Federal within those four (4) years, Federal
may, at its option, seek additional

rei nbursenent fromthe I nsureds during which
time a representative of the Insureds and
Federal , each of which having the authority
to bind the respective entities, shall neet.
| f the Insureds and Federal cannot agree on a
resolution, the matter will be submtted to
arbitration, pursuant to Pennsylvania' s
UniformArbitration Act, before a single
arbitrator approved by Federal and the

| nsur eds .

Complaint, Ex. E, § 6(c)(ii) (doc. no. 1).
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Rei nbur senent Agreenent. See Plaintiffs’ s Menorandum of Law in
Qpposition to Defendant’s Mdtion to Dismss, Ex. 2 (doc. no. 12).

Under Pennsyl vania | aw, the procedural issue of whether
a condition precedent to arbitration has been net is for an
arbitrator to decide. See Ross, 803 A 2d at 197 (finding that
the issue of whether a defendant’s failure to satisfy the
conditions precedent in the contract, i.e., whether the clains in
a construction contract were previously presented to the

architect are determned in arbitration); see also Shaler Area

Educ. Ass’n. v. Shaler Area Sch. Dist., 433 A 2d 168, 170 (Pa.

Commw. Ct. 1981)(determ ning that the issue of whether the
teachers had conplied with the steps required by the collective
bar gai ni ng agreenent was for the arbitrator to decide).
Accordingly, given that the parties have formally
agreed to arbitrate their dispute and the dispute falls within
the scope of the arbitration agreenent, the Court concludes that
the i ssue of whether or not the Septenber 15, 2003 neeting
satisfied a condition precedent to arbitration is procedural and

is to be deternmned by the arbitrator.?®

¥lastly, InterDigital argues that arbitration should not be
conpel | ed because the Rei nbursenment Agreenent does not state that
arbitration of the dispute is “final and binding,” and hence any
deci sion rendered by arbitrators would only be advisory. See
Olando v. Interstate Container Corp., 100 F. 3d 296, 300 (3d Gr.
1996) (finding that, because an arbitration award in a grievance
proceedi ng was not final because the arbitration clause did not
use the words “final” or “binding,” review of the nerits of the
grievance by the court is proper). Even assum ng that the
decision of the arbitrator in this case would not be binding
because the Rei nbursenent Agreenent does not so state,
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1. CONCLUSI ON

For the foregoing reasons, Federal’s notion to conpel
arbitration will be granted. Federal’s notion to dism ss the
conplaint will be denied, this civil action shall be stayed,
pursuant to 42 Pa. Cons. Stat. Ann. § 7304(d),?° and the case

shal | be placed in suspense. An appropriate order follows.

InterDigital cites no support for the proposition that the court
could refuse to conpel arbitration on that basis. To the
contrary, under Pennsylvania s Uniform Arbitration Act, once the
court determnes that there is an agreenent to arbitrate and that
the controversy falls within the scope of that agreenent, the
controversy nust be submtted to arbitration. 42 Pa. Cons. Stat.
Ann. 8 7304(a); Santiago v. State Farmlns. Co., 683 A 2d 1216,
1217 (Pa. Super. 1996). There is no nention in the Act that the
provision is applicable only when the arbitrator’s decision is
final. \Wether or not the arbitrator’s resolution of the instant
di spute is binding arbitration or subject to judicial review at a
| ater date, and if so, to what degree, need not be considered by
the Court at this tinme.

®pyrsuant to Pennsylvania law, “[a]n action or proceeding,
al l egedly involving an issue subject to arbitration, shall be
stayed if a court order to proceed with arbitration has been nmade
or an application for such an order has been nade under this
section.” 42 Pa. Cons. Stat. Ann. 7304(d).

-21-



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

| NTERDI G TAL COMMUNI CATI ONS, CIVIL ACTI ON
CORP.  ET AL.. :
Plaintiffs, : NO.  03- 6082
. :

FEDERAL | NSURANCE COVPANY

Def endant .

ORDER

AND NOW this 3rd day of Cctober, 2005, it is hereby
ORDERED t hat the defendant’s notion to dism ss the conplaint and
conpel arbitration (doc. no. 16) is GRANTED in part and DENIED in
part.

| T 1S FURTHER ORDERED t hat the dispute shall be
SUBM TTED TO ARBI TRATION in accordance with the ternms of the
Rei mbur senent Agreenent .

| T 1S FURTHER ORDERED that the case is STAYED and is

PLACED | N SUSPENSE.

AND I'T | S SO ORDERED

EDUARDO C. ROBRENG, J.



